
o2(f )'62-0el201s (w)

IN THE FEDERAL COURT OF MALAYSIA AT PUTRAJAYA

( APPELLATE JURISDICTION )

CIVIL APPEAL No: o2ffl-62-091201 5(W)

N.Z New lmage Sdn Bhd

Between

And

Appellant

Loh Yok Liang ResPondent

CORAM

Richard Malanjum, CJSS
Suriyadi Halim Omar, FCJ

Ramly Ali, FCJ
Azahar Mohamed, FCJ
Balia Yusof Wahi, FCJ

JUDGMENT OF THE COURT

11] We heard this appeal on 21.11.2016 and had unanimously

dismissed the same without answering the question of law posed'

sometime later, learned counsel for the Respondent had written in

seeking indulgence of this court to consider writing the grounds of

judgment for the same citing various reasons in support thereof We

now do so and give our reasons for dismissing the appeal'
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Background facts

121 By an agreement dated 2.3.1999 ("the Shares Sale Agreement"),

the Appellant, the Respondent and one Chua Nam Hoat agreed to

combine their respective businesses into the Respondent's company

called Amore Marketing (M)Sdn Bhd.

t3l lt was, inter alia, agreed in the Shares Sale Agreement that the

Appellant was to purchase from the Respondent 1,540,000 shares in

Amore Marketing (M) Sdn Bhd at a price of 0.40 cent per share, totaling

RM616,000.00 and Chua Nam Hoat was appointed as the Managing

Director and Chief Executive Officer of their combined business in

Amore Marketing (M) Sdn Bhd.

l4t The name of Amore Marketing (M) Sdn. Bhd. was then changed

to Amore New lmage (M)Sdn. Bhd. ("the Company").

I5l There was an exit clause granted in favour of the Appellant in the

said Shares Sale Agreement should the combined business venture fail,

whereby the Respondent was given an option to buy back his own

shares.
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The exit clause as provided in Clause 15 of the Shares Sale

Agreement reads as follows:

"should projected profiis not be achieved within two (2) years from

the date herein or irreconcilable differences occur between the

shareholders, New lmage can at its option sell its shares in

AMORE to LOH at cost of 40 sen per share or such higher figure

as is arrived by dividing shareholders equity by the number of

paid-up shares receiving as settlement all New lmage stock held

by AMORE and such fixed assets as are agreeable with a cash

settlement for the balance and the right of access to all distributors

and staff so as to operate again as a separate business Unless

a shorter period is agreed three months to be given'"

l7l lrreconcilable differences arose between the parties in the running

of the company and in 2001, a winding up petition was filed by the

Appellant against the company but was dismissed in 2002'

lS] Subsequent to that, on 2.1.2003 the Appellant filed an action

against the Respondent seeking for specific performance of clause '1 5

of the said Shares Sale Agreement.
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tgl ln the meantime, pending the disposal of the said action, on

2.9,2010 the company was wound up upon the petition of a company

called New Lane Laboratories Sdn. Bhd.

t10l The Appellant's action was dismissed by the High Court and on

appeal to the Court of Appeal, the decision of the learned High Court

Judge was affirmed.

t11l ln affirming the decision of the High Couft, the Court of Appeal

inter alia, held that section 223 of the Companies Act 1965 had not been

complied with and that the remedy of damages had not been specifically

pleaded in the Appellant's claim against the Respondent.

l12l Leave was granted to the Appellant to appeal to this Court on the

following question of law:

"Whether by virtue of section 18(1) (2) and (3) of the Specific
Retief Act the High Court has the inherent power to grant an
order for assessmenÚ of damages in an action for specific
performance involving transfer of shares between the stake
holders of a company which went into liguidation after the
commencement of the action."

Our Decision

113l This appeal is essentially focused on the issue of the powers of
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the High Court under section '1 8 of the Specific Relief Act '1 950 which

provides as follows:

"Power to award compensation in certain cases

18. (1) Any person suing for the specific performance of a
conìtract may also ask for compensation for its breach, either
in addition to, or in substitution for, its pertormance.

(2) tf in any such suit the court decides that specific
pertormance ought not to be granted, but that there is a

contract between the parties which has been broken by the
defendant and that the ptaintiff is entitled to compensation
for that breach, it shatl award him compensation accordingly'

ILLUSTRATION

A contracts to sell a hundred gantangs of rice to B'B brings a

suit to compel A to pertorm the contract or to pay compensation'
The cou¡Í is of opinion that A has made a valid contract and has
broken it, without excuse, to the iniury of B, but that specific
pertort1ance is not the proper remedy. It shall award to B such

compensation as it deems iust'

(3) tf in any such suit the court decides that specific
pertormance ought to be granted, but that it is not sufficient
to satisfy the iustice of the case, and that some compensation
for breach of the contract shoutd also be made to the plaintiff'
it shatt award him such compensation accordingly.

ILLUSTRATION

A contracts with B to selt him a house for RM1,000, the price to
be paid and the possessíon given on the 1st January' A fails to
petlorm his part of the contract, and B brings his suit for specific'pertormance 

and compensation, which is decided in his favour' The
'decree may besides ordering specific pertormance, award to B
compensaiion for any loss which he has sustained by A's refusal'

(4) Compensation award under this section may be

assessed in such a manner as fhe court may direct'
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(5) The circumstance that the contract has become in
capable of specific performance shall not preclude the court
from exercising the iurisdiction conferred by this section'

ILLUSTRATION

(a) A, a purchaser, sues B, his vendor, for specific
performance of a contract for the sale of a patent' Before the
'hearing 

of the suit the patent expires- The court may award A
compensation for the non'performance of the contract' any
may, if necessary, amend the plaint for the purpose'

(b) A sues for specific pertormance of a resolution passed by
the directors of a public company, under which he was entitled
to have a certa¡n number of slrares allotted to him, and for
compensation for the non-performance of the resolut¡on' All
fhe sl¡ares had been atlotted before the institution of the suit'
The court may, under this section, award A compensation for
the non'Performance."

[14] Going back to the decisions of the coufts below, the Court of

Appeal in affirming the decision of the learned High Court Judge stated

that the order for specific performance could not be granted as it would

entail a transfer of shares which is void as against the company

because such transfer would offend section 223 of lhe companies Act,

unless it is sanctioned by the winding up cour1. Leave pursuant to

section 223 of the companies Act must be obtained from the winding

up court for such transaction to be valid.

[15] From our reading of the Court of Appeal's judgment, it ls crystaL

clear that this was a case where specific performance could not be

granted simply because the grant of such an order would be in
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contravention of a specific provision of the law namely, section 223 of

the Companies Act 1965. ln the context of section 18 of the Specific

Relief Act 1950, the factual matrix of this case comes under the

provisions of subsection (2) of the same.

[16] The learned High Court judge held at para 91 of her grounds of

judgment relying on the Court of Appeal case of Henricks

lnternational Hotels & Resorts Pte Ltd v. YTL Hotels & Properties

Sdn Bhd & Ors [2003] 3 MLJ 742lhat the agreement between the

parties can no longer be pedormed and concluded at paragraph 99 in

the following words:

"99. ln light of the clear pronouncements of the Court of
appeal on section 223 of the Companies Act 1965 (albeit by a
majority), the Court is constrained to find that since Amore
New Image has now been wound up, this Court would not be
able to grant the order for specific pertormance of clause 15
of the agreement as sought by the plaintiff. The order sought
would require the transfer of shares from the plaintiff to the
defendant and this would require the sanction of the winding
up court now that Amore New image has been wound up."

[17] This was affirmed by the Coutt of Appeal which had dealt at great

length (in paragraphs 7 -28 of its grounds of judgment) on section 223

of the Companies Act 1965. We do not deem it necessary to add

further.
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[18] The relief of specific performance is a discretionary remedy. The

principles governing the exercise of discretion to grant or withhold such

remedies are well established. lt is also well established that such

exercise of discretion will not be interfered with by an appellate court

save in exceptional cases such as where the decision of the trial judge

is shown to be erroneous or where no reasonable explanation is given

for the decision. (see: Haji Wan Habib Syed Mahmud v. Datuk

Patinggi Haji Abdul Taib Mahmud & Anor [1986] 2 MLJ 198,

Hadmor Production Ltd & Ors v' Hamilton & Abor [1983] 1 AC

1e1).

[19] This court will not interfere unless it can clearly be persuaded that

the learned High Court Judge in refusing the grant of the order for

specific performance had exercised her discretion wrongly, meaning,

on a wrong principle and should have been exercised in a contrary way

or that there has been a miscarriage of justice. (see the decision of the

Privy Council In Ratnam v. Cumarasamy & Abor [1965] 31 MLJ 228).

120] lt is also trite that dlscretionary remedies are exceptional in their

nature and should not be made available to those who sleep on their

rights. lt is no excuse for the Appellant to say now that when it filed

the action in 2003, the company was not in liquidation. The company
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was only wound up in 2010. This fact about the company was wound

up in 2010 was pleaded by the Respondent in hls statement of defence

dated 17.2.201 1. The Appellant thus had knowledge about this fact

The suit was heard and disposed of in 2014. There were ample

opportunities for the Appellant to amend ìts pleadings. lt chose not to

and sat on its rights. As observed by Blain J in R v. Senate university

of Aston [1969] 2 ALL ER 964:

"This court does not lightly exercise its discretion. . ' not only
real injustice ,s a necessary ingredient before any
application is granted, but it should, in my view be granted
only where diligence is shown by an applicant in real need
of remedy."

[21] The Courl of Appeal had rightly remarked that:

' "ln the instant matter, the appellant had ample knowledge of
the winding up of Amore, as it was set out in paragraph I of
the statement of defence' However, despite having such
knowledge, no validation or leave was applied for. Having
been clearly brought to their knowledge of the winding up of
Amore, the appetlant should have applied for leave of the
winding up Judge first before proceeding with this action to
transfer the shares in Amore to the respondent. This
argument was, in our opinion, devoid of any merits and
therefore we had very little hesitation in reiecting it'"

l22l The courts below were right in refusing the order for specific

performance on the ground of non compliance with section 223 of |he

Companies Act 1965.
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t23] There is yet another ground given by the learned Hlgh Court

Judge, affirmed and agreed to by the Court of Appeal in that there was

a failure on the part of the Appellant to plead for the alternative remedy

of damages.

l24l We also note that the issue of damages that is brought before

this Courl now was never ventilated during the trial in the coufis below.

f25l Needless to say, in law, damages must be proved. (Sum Kum

v. Devaki Nair & Anor [1946] 30 MLJ 74, Bonham Carter v' Hyde

Park Hotel Ltd. 64 TLR 177).

126] lt is trite that appellate courts tend to lean against allowing issues

which are not pleaded. The Supreme Court in Lee Ah Chor v.

Southern Bank Bhd t19911 1 MLJ 428 held that where a vital issue

was not raised in the pleadings, it could not be allowed to be argued and

succeed on appeal. (See also: Veronica Lee Ha Ling v. Maxisegar

Sdn Bhd l2o11l2MLJ 141)

l27l Pleadings are an essential part in civil action and judgments

should be based upon issues which arise in the suìt. lt is not the function

of this court to make out a case and provide a relief to parties on maiters

10
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which are not adverted to in their pleadings. Raja Azlan Shah FJ (as he

then was) in Chartered Bank v. Yong Ghan 1197411 MLJ 157 had

already cautioned not to treat reliance upon forms of pleadings as

pedantry or mere formalism.

l28l We had the liberty of perusing the Appellant's pleadings and we

found that paragraph '1 3 of the statement of claim which was adverted

to by the Court of Appeal, sought for the relief of (a) specific

performance of the said agreement dated 2.3.99 and alternatively (b)

for the refund of the sum RM616,000.00 and of course the Appellant

also prayed for "such other reliefs as the court deems fit."

[29] For certain, the issue of compensation or damages were never

raised in the said pleadings.

l30l While we agree that the prayer "any other relief which this

Honorable Courf deems fit to grant" must not be treated as a mere

ornament to pleadings devoid of any meaning, on the factual matrix of

the matter before us, we do not think such a substantive relief in the

nature of damages can be said to come within the ambit and parameters

of such omnibus prayer.
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t31l Learned counsel for the Appellant referred to the case of Lee

How v. Chen Chi t19711 1 MLJ 78 to suggest that neither the said case

nor section 18 of the Specific Relief Act 1950 expressly states or

provides that the courl cannot award damages if it is not pleaded

t32l We found that case to be irrelevant and clearly distinguishable-

The Respondent in the said case did not ask for specific performance.

lnstead, a recision of the contract was sought for and for the refund of

the sum of $6794.20. The trial judge dismissed the application for

recision but ordered for the refund of the said sum of $6794.20. On

appeal, the Federal Court held that as the Respondent did not ask for

specific preference, the learned judge was wrong in ordering the

compensation. Clearly it is not an authority to support the Appellant's

contention.

I33l Section 18 of the Specific Relief Act 1950 stipulates that any

person suing for the specific performance of a contract may also ask for

compensation for its breach, either in addition to or in substitution for

such performance and from our reading of the illustration to subsections

('1 ) and (2) of the said section, clearly envisages the need to plead for

the same.
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[34] Dealing with section 19 of the lndian Specific Relief Act 1877

which is an equipollent provision to our section 18, the Madras High

Court in Somasundaram Chettiar v. Chidambaram Chettiar AIR

[1951] 282 in the judgment of Rajamannar CJ ruled that:

"it is neither equitahle nor legal to award damages in
addition to the relief of specific pertormance to a plaintiff
who has not chosen to ask for such relief of damages.
Secfion 19, Specific Relief Act, lays down that any person
suing for the specific pertormance of a contract may also
ask for compensation for its breach, eìther in addition to, or
in substitution for, such pertormance."

I35l Continuing furlher, the court held:

"...when such an allegation is made by the plaintiff, the
defendant would have a fair opportunity of convincing the
Court, that there are no facts or circumstances which would
render it just to award damages in addition to specific
peñormance. Then again the defendant ought to be put on
notice that a particular amount is being claimed by the
plaintiff for damages on this ground and it must be open to
the defendant to adduce evidence that the damages claimed
are excessive or that the plaintiff has not sustained any
damages."

[36] This decision had departed from an earlier decision of the Lahore

High Court in Arya Pradishak Pratinidhi Sabha through Lala Hans

Raj v. Chaudhri Ram Chand and Others AIR 1924 Lahore 713.

[37] ln the abovesaid case, neither the plaint nor the memorandum of

appeal to the court contain any express prayer for the award of

13
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compensat¡on in addition to the specific performance of the contract. lt

was contended that the court should therefore decline to grant a decree

for damages. Shadi Lal CJ said at page 716 of the report:

"The Civil Procedure Code of 1908 confers ample discretion
upon the Court in the matter of granting appropriate relief,
and 07 R7 provides that it is not necessary to ask in the
plaint for general or other relief which may always be given
as the Court may think just to the same extent as if it had
been asked for. There is therefore nothing in the law to
prevent the Court from granting damages in addition to
specific pertormance, if the Court considers that mere
specific pertormance is not sufficient to satisfy the iustice
of the case-"

[38] This conflict was finally put to rest with the inclusion of subsection

21(5) in the new lndian Specific Relief Act 1963 which provides:

"(5) No compensation shall be awarded under this section
unless the plaintiff has claimed such compensation in his
plaint: Provided that where the plaintiff has not claimed any
such compensation in the plaint, the court shall, at any stage
of the proceeding, allow him to amend the plaint on such
terms as may be just, for including a claim for such
compensation."

[39] There is no similar provision under our Specific Relief Act 1950.

[40] The above scenario in the lndian jurisdictìon fortifies the view that

damages ought to be pleaded in such matters.
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l41l On the issue of the inherent powers of the court, it needs no

explanation that the High Courl in this instant case is seized with such

inherent powers. Sir Jack Jacob, the former Senior Master of the

Supreme Court in his arlicle 'The lnherent Jurisdiction of the Court

119701 CLP 23 at page 51 put forward a definition which reads as

follows:

"...the reserve or fund of powers, a residual source of
powers, which the court may draw upon as necessary
whenever it is just or equitable to do so, and in particular to
ensure the observance of the due process of law, to prevent
improper vexation or oppression, to do iustice between the
parties and to secure a fair trial between them."

l42l lt is trite that courts will not willy nilly exercise this inherent

jurisdiction. lt is a jurisdiction to be exercised with great circumspection,

an observation which was made by Willmer LJ in Charles Forte

lnvestment Ltd v. Amande [1963] 1 Ch D 240. ln the said case, the

defendant, a shareholder, threatened the plaintiff that he will present a

winding up petition if certain shares of his were not registered. The

company sought an injunction restraining the defendant from presenting

the petition on the ground that his action was an abuse of the court

process and claimed that the petition was one which should be struck

out under the courl's inherent jurisdiction. ln allowing the plaìntiff's

appeal, His Lordship observed:
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"l need hardly say that I differ with reluctance from a
decision of such an experienced iudge as Pennycuick J.,
although I am encouraged by the fact that both my brothers
in this court take the same view as I do. I am bound to say,
however, that I have found the argument in support of this
appeal wholly convincing, and I am satisfied that the iudge
came to a wrong conclusion. As to the circumstances in
which the inherent jurisdiction of the court may be invoked,
I entirely accept the iudge's caution, which he quoted from
the annual Practice, 1963, that fhis is a iurisdiction to be
ex e rc i sed with g reat ci rc u m specti o n. "

[43] The Judges of the Court of Appeal in the instant case agreed with

the findings of the learned High Court Judge and the reasons set out for

the dismissal of the Appellant's claim squarely on the factual matrix of

the case before the court. We too, are Inclined to agree and found this

appeal to be devoid of merits. We dismissed the appeal without

answering the question of law posed.

l44l This judgment is given pursuant to section 78(1) of the Courts of

Judicature Act 1 964 as one of the members of the coram, Suriyadi Halim

Omar FCJ has since retired.

HASNAIJ DIN
Setiausaha kepada

YA Dato'Sri Bal¡,? Yusof Bin llaji Wahi
llakim Mahkamah l)orqokutr;rn,./t¿ìl¿,r:il:l

Federal Court
HJ. WAHI

Dated: >el,"lrc '
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Padies:

For the Appellant

Gan Khong Aik
Kang Mei Yee
(Tetuan Gan & Partnership)

For the Respondent

Alex Chang Huey Wah
Sri Dev Nair
Lim Soo Zee
Soong Hou Ming
(Tetuan Alex Chang & Co)

HASNAH DIN

Setiausaha kePada

YA Dàto'Sri Balia Yusof Bin l-laji Withi

llakinl Malrl<amah Perscl(utuiln Malaysi¿ì


